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Introduction
The universal proxy card (UPC) became effective in 2022 and provides for both activist and  
company director nominees to appear on the same shareholder ballot. Previously, shareholders 
not attending the annual meeting were limited to choosing the activist or company slate. With the 
UPC, shareholders are able to mix and match activist and company nominees.

The advent of the UPC has focused attention on how a company can more effectively  
communicate that their nominees are ideally suited to become (or continue as) company  
directors. This is important in a proxy contest, where activists typically advocate based not only 
on their investment thesis – operational and strategic considerations – but also on individual 
director qualifications (or lack thereof). However, accentuating the strength of company  
nominees can bolster defenses against opportunistic strikes by activists who seek to gain  
settlement leverage against companies with vulnerable directors, threatening a proxy contest 
even without an economic argument for change.

This Thought Piece highlights ways to enhance company proxy disclosures to showcase the 
strengths and skills of director nominees.
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Show a Comprehensive 
Director Nomination Process
The process by which nominees are identified and evaluated is an important foundation of a  
high-quality slate.  Show shareholders that each nominee, incumbent or new, appears on the  
ballot as the result of a rigorous and intentional series of decisions designed to seat the 
optimal board.

•	 Clearly and thoroughly communicate the comprehensive interconnected processes that 
lead to the selection of director nominees: board evaluation, director skills gap assessment, 
succession planning, refreshment, candidate identification and vetting, etc. Show that robust 
controls are in place to ensure affective annual nominee selection.

•	 Consider visually linking all inputs into director nominations and re-nominations. How does 
the board’s retirement age, term limit, other commitments/overboarding and committee 
leadership rotation policies affect refreshment and nominations?

Walgreens Boots Alliance 2023
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•	 Consider showing the recent history of refreshment, with rationale for director changes, to 
show that the board’s focus on refreshment is continuous.  

Centene 2022
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Chevron 2023
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•	 Director Evaluations – Investors will benefit from understanding not just the mechanics of 
evaluations, but the substance and outcomes - what information is taken into account in 
evaluating incumbents and the board as a whole, and how this impacted the nominee slate.  

Walmart 2023

•	 Disclosure concerning director education and training communicates board engagement and shows that 
the board keeps current on matters affecting the company and the environment in which it operates.  
(This topic was specifically mentioned by Vanguard as a consideration in its approach to contested 
elections.) Consider whether additional information about education and training received by your 
directors helps communicate the breadth, depth and “currentness” of director knowledge.
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1	 Vanguard, “Our Perspective on Contested Elections”, January 2023, https://corporate.vanguard.com/content/dam/corp/advocate/investment-
stewardship/pdf/perspectives-and-commentary/policy_insights_contested_elections.pdf

GE 2023

•	 An effective board is strong protection against proxy contests.  Consider how you can 
demonstrate that the board served as “engaged, effective steward of shareholders’ capital 
through independent oversight of company management, strategy, and material risks.”1  

A graphic depicting your board’s various governance practices can help. 
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Link Skills to Strategy
While the Form 10-K is traditionally the forum for making a company’s investment case, it’s 
important to communicate strategy in the proxy statement to show how the director nominees are 
particularly well-suited to represent the shareholders in overseeing and advancing that strategy. 

•	 Make sure your strategy is clear in the proxy statement.  We typically see this in the initial 
pages.  Graphics are effective in communicating strategy, particularly where multiple elements 
are involved.

•	 Communicate how director skills (aggregate and individual) support the company’s strategy 
now and going forward.

Prologis 2023
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•	 It’s particularly important to communicate how the board refreshed/added skills if the company’s 
strategy is evolving.  

GE 2023 (emphasis added)
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Bring Focus to Relevance 
of Director Skills
A director with multiple skills and expertise may not be a strong candidate if it’s not clear how 
those skills advance the strategy and growth of the company. The proxy statement should clearly 
make this link.  

•	 Bios should clearly indicate the skills for which the director has been identified as a nominee, 
how those skills were obtained, and most importantly why they’re important to the company.  
While for SEC purposes the board may not necessarily need a specialist for every topic 
germane to the company2, identification of specific, relevant skills helps investors distinguish 
nominees and determine which are best suited to guide the company going forward. 

Coca Cola 2022

2	 Discussing its rationale for dropping the proposal to identify director cyber expertise In the cybersecurity disclosure final rule, the SEC stated: ”We are 
persuaded that effective cybersecurity processes are designed and administered largely at the management level, and that directors with broad-based 
skills in risk management and strategy often effectively oversee management’s efforts without specific subject matter expertise, as they do with other 
sophisticated technical matters.” https://www.sec.gov/files/rules/final/2023/33-11216.pdf at 85.
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GM 2022

•	 Consider whether to conduct (and disclose!) an assessment focused on a particularly important skill.
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Verizon 2022

•	 Macro or company-specific circumstances may warrant highlighting a particular skill. 

•	 Identifying skills relevant to committee service helps distinguish nominees and underscores 
their value to the board.  

Walmart 2023

•	 Consider whether the board has - or appears to have - redundant/duplicative skills. For example, in an 
early post-UPC proxy contest, ISS declined to recommend one of the target’s nominees, noting that the 
nominee was long-tenured and his specific background and qualifications were already covered on the 
target’s board by more recently appointed independent directors.3 Your disclosure should show how each 
director brings unique strengths to the board.

3	 Land & Buildings’ contest against Apartment Investment and Management Co., discussed in https://www.skadden.com/insights/publications/2023/01/
lessons-from-the-first-few-contests-under-the-universal-proxy-rules
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Bolster Additional Disclosures 
that Emphasize Director Strength
Discussing important actions taken by a nominee or by the board as a cohesive whole provides additional 
indications of nominee strength. 

•	 Prior committee and leadership service – Consider whether highlighting prior leadership on the board 
(such as committee chair) bolsters a nominee’s value by showing a unique level of commitment and 
institutional knowledge. 

•	 Key accomplishments – Highlighting key accomplishments on your board or other boards (e.g., led 
board during merger, takeover attempt or other crisis) illustrates the value of an individual director or, if 
the accomplishments relate to your company, how the incumbent nominees/board as a whole worked 
together in the best interests of the shareholders. 

•	 Director engagement – Consider these ways to visually emphasize how directors are deeply and 
continuously engaged in the business: 

(1)	 Attendance at board and committee meetings

Goldman Sachs 2023
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(2)	 Engagement with business outside of meetings

GE 2023
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Goldman Sachs 2023
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Intel 2023 (emphasis added)

•	 Private directorships – Weigh the benefit of showing experience and skills gained as a director of a 
private company with the risk of being viewed as overly committed.   

•	 As always, know your directors beyond information provided in director questionnaires. Be aware of 
director business relationships and activities outside the company.  Activists will discover them and may 
use them as ammunition.4   

4	 For example, see https://www.cnbc.com/2023/06/17/op-ed-in-battle-with-activist-jana-partners-freshpet-unleashes-the-dogs-of-war.html

(3)	 Shareholder engagement – consider detail showing the magnitude of director involvement in 
shareholder engagement.
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•	 Caution about overboarding – Increased attention is being given to director time 
commitments, such as service on other public company boards. Review the voting policies 
of proxy advisors and your institutional investors regarding director capacity. If you believe 
a director may be viewed as overboarded, consider providing an explanation as to how the 
director devotes sufficient and effective attention to his/her duties as director even with 
external commitments, perhaps showing the types and frequency of engagement (at and 
beyond board meetings).

Cardinal Health 2022
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Conclusion
The right to elect directors is a powerful shareholder tool.  Determine if more can be done in the proxy 
statement to communicate to your shareholders the strength of your company’s nominees.  Doing so 
enhances the quality of information for your shareholders, and may prove a valuable defense 
against activists. 
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